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REASONS FOR ,T[TD(‘MEEI OF MR. JUSTICE R I HAINES

[11  There are two summary conviction appeals before the court. The first is brought by
Klaas Heynen and Kusawa Outfiiters Limited. The second is brought by the Crown. Both arise
from a trial that was heard by Stuart C.L.T.C. Klaas Heynen is the owner of Kusawa Qutfitters
Limited. They were charged jointly with 20 counts relating to alleged violations ol (he Fildlife
Act R8.Y. 1986, ¢. 178 and at the conclusivn of the trial were convicted on counts 6, 7, 8, 9, 10
and 15, They ate appcaling the convictions on all but count 10. The Crown’s appeal relates to
acquittals that were entered with respect to counts 13, 14, 16 17 and 18. The Crown is aiso

appealing the acquittal of Edward Davidson, an employee of Kusawa Outﬂﬁers lelted on two

charges related to violations of the Wildlife Act.

[2]  Klaas Hoynen was the outfitter for the Kusawa Lake area in 1998 and held the exclusive
right to outfit non-resident hunters in that concession area during the 1998/59 hunting season.
‘Mr. Heynen and Kusawa Outfitters provided outfitting services 10 29 non-resident hunters who
_ each humed for 7 to 10 days over the period from August 1 to September 30,1998,

{3]  The pertinent provisions of t.he thdhfe Act common 10 hoth appeals are the following:

11.(1) No person shall at any time hunt 2 species or type of wildlife inan
area of the Yukon unless the hunting hy him of that species or type of wildlife at
that time in that arca is permitted under this ¢7. _

41, (1) No person who is not & resident of the Yukon shall hunt blg game |
unless _

(@)  heis outfitted by an outfitter and accompanied by a guide,

42. TFor cach non-resident outfitted by an outfitter, the outfitter shall
- provide a separate gmde ta accompany the non-res1dent wh:lle he is huntmg big
game animals. . :

43(1) No person shall

S
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(b)  accompany any non-resident in the field to assist the non-
resident in hunting any big game animal. . = o
45.(2) A person acting as a guide for another p&rs'on“has a reasonable
responsibility S . T '
(@)  for the safety and well-being of the other person, and |
(b) for the care and preservation of the carcass of any wildlife
killed by the other person. ' C
[4]  The definition and application of the terms “accompany” and “hu:iti;ig” are central to the
resolution of these appeals. It is evident from the careful and comprehensive reasons of the trial
judge that he was concerned about certain provisions of the Wildlife Act. Some he found too
vague and others too precise and unrealistically restrictive. '

[5] “Accompany” is not defined in the Wildlife Aect and at the trial, defence counsel asked the
trial judge to provide a definition for “accompany” at the close of the Crown’s case. The trial
judge acceded to this request, heard submissions, reviewed similar legislation from other
* jurisdictions and made the following ruling: ' \
When a licensed hunter is involved in targeting a sheep to shoot, the

~ licenced guide, in accompanying the hunter, shall be close encugh to the
- hunter to; o - '

()  see the hunter without the aid of any device other than
ordinary corrective lenses; and : '

(b) speak to the hunter and be heard by the hunier without an
device to amplify either of their voices; and -

(©) be able to control what sheepﬂ the hunter targets to shoot
- and when the hunter shoots. :

(6] W& v.D A4 Z [1992]2 S.C.R. 1025 at 1042 Lamer CJ. states the foilowing with
respect 1o the matter of statutory interpretation: '

In interpreting the relevant provisions of an Act, the express words used
by Parliament must be interpreted not only in their ordinary sense but also
in the context of the scheme and purpose of the legislation: R v. S8 (5),
[1990] 2 S.C.R. 254 at p. 275; R. v. Paré, 198712 S.C.R.61B at p. 626; -
Coté, The Interpretation of Legislation in Canada (2nd cd. 1994), at pp.
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323-24; and Driedger, Construction of Statutes (2nd ed. 1983), at p. 87. I
. am of the view that ... the best approach to the interpretation of words in a
statute is to place upon them the meaning that best fits the object of the
statate provided that the words themselves can reasonably bear that
construction. : o R _
7] The definition of “acccmpany" found in the Shorter Oxford English Dictionary is “to
escort, attend or go with”, ' -

[8]  S. 42 of the Wiidlife Act requires the outfitter to provide a separate guide to accompany
each non-resident while hunting big game animals. The purpose for this requirement can be
' found in the objects of the statute and the duties of the guide. |

[9]  The objects of the Wildlife dct are hunter safety and wildlife conservation. The pertinent
duties of a guide are set out in ss. 45(2) of the 4ct which imposes a “reasonable résponsibility”
on a guide for the safety apd wellbeing of the pon-resident hunter and for the care and '
preservation of the carcass of any wildlife killed by that hunter.

{101 The Wildlife Acy, therefore, requires that the guide be close enough to the nog-resident
hunter to carry out his or her prest:ribed duties and thereby satisfy the objects of the Act. The
trial judge captured the essence of the legislative intent of the subject statutory provisions with
this statement at para. 95 of his reasons: ' '

...the lcenced guide, in accompanying the non-resident, shall maintain
sufficient proximity to commuvicate to the non-resident, control his or
her hunting activities and ensure his or her safety.

With respect, this was, in my opinion, as far as the trial judge needed to go in articulating the
moaning of “accompany”. It might well be beneficial to the outfitting industry and to those
charged with enforcing the pfovisions of the Wildlife Act to have the word “accompany” defined
with some precision in the statute, but if that is t_b be done it should be undertaken by the

- Legislature and not the court.
~ [11] By contrast “hunting” is defined in exquisite detail in ss. 1.(1) of the Act:

“hunting” means the doing of any of the following acts by an armed |
_person, whether or not any wildiife is then or subsequently killed, taken or
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wounded: chasing, driving, flushing, attracting, pursuing, worrying,
following after, searching for, trapping, atempting to trap, taking, -
attempting to take, capturing, attempting to capture, shooting at, killing,
lying in wait for or stalking any wildlife; TR

[12] In his analysis of this definition the trial judge lists all of the activities st out in the
definition and then states the following in paras. 65 and 66 of his reasons for judgment:

...Jt matters not if more than one animal is involved; what is crucial is
that 2 big game animal or animals has of have been located, and a decision
has heen made to hunt one or more of these animals. Of all the named
activities, “searching for” causes the most trouble for this narrower view
of hunting. However, given the context of a decision fo harvest a specific
apimal, “searching for” does not mean trying to find any big game but
tather means searching for a specific animal that is being actively hunted
when it has disappeared from sight :

Thus, any of the activities that constitute hunting begin only after an
animal has been located and a decision made to hunt that animal. If
something is done to atiract big game, husiting activities hegin from the
moment anything is done to attract big game. o
[13] The trial judge then proceeds to demopstrate that an expansive ot literal interpretation of
“hyunting” as defined in the statute could potentially lead to prosecutions that are unmecessary to
 protect or advance the objects of the Wildlife Act and could impede the legitimate development
of the outfitting industry. These observations may be valid and might form thé basis for a
convincing argumém in support of legislative reform. That, hewevér, is not the task at hand.
The Legislaturc has defined “hunting” and in doing so has identified the activities associated
with hunting that the statute is intended fo regulate.  There i§ no apparent ambiguity 61'
uncertainty in the words used and so long as the application of the definition does not result in
some absurd consequence the court is fequired to apply it Coté, The Interpretation of
Legislation in Canada (3" ed. 2000), at pp. 453 and 454. |

{14] With s{tric; liahility offences the onus rests with the Crown te prove the commission of

the unlawful act that constitutes the offence. The standard of proof is beyond a reasonable doubt.

If the unlawful act is proven and the defence of due diligence ‘raiscd, the court xpust then

determine whether that defence has been established on a balance of probabiiitieé. There is no
" onus on the Crown to disprove due diligence to any standard. | " |
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[15] = Tutning then to the several convictions appesled by Klaas Heynen and Kusawa Outfitiers
Limited. Counts 6 and 7 relate to Raymond Veilleux. Under Count 6 the appellants were. .
charged with failing to provide 2 separate guide to Mr. Veilleux confraxy tos, 42 of the Wildlife
.Act and under count 7 with aiding Mr. Veilleux in hunting wildlife contrary to ss. 11{1). '

[16] Karin'Heyn:n was employed as a guide by Kusawa Qutfitters Limited. The pertinent
~ facts as found by the trial judge with respect to counts 6 and 7 are set out in paras, 128, 129 and
* 130 of his reasons for judgment: | |

Both Karin Heynen and Klaas Heynen were responsible for guiding
- Raymond Veilleux and Harvey Calden on a sheep hunt out of Willow
Camp. Their first stalk on a group of sheep with one legal ram involved
Mr. Heynen, Mr. Calden and Mr. Veilleux. Karin Heyuen and ‘the
wrangler stayed behind with the borses. Before the stalk, the two hunters
flipped a coin and decided that Veilleux would take the fust ram. In
stalking the single legal ram, both bunters clearly understood that Veilleux
wonld shoot. The evidence indicated that Heynen planned the stalk for
Veilleux to shoot at the only legal ram. The evidence of the statk supports
. the agreement that Vcilleux alone would shoot at the only legal ram. He
missed. No-one else shot. Calden was not instructed to shoot and was not
positioned to shoot. '

The next day, on a stalk of sheep that included more than one legal ram,
Karin Hevnep and the wrangler again stayed with the horses when the
stalk began. At several points during the stalk, the hunters could not see
Karin Heynen. The stalk took a few hours. Klaas Heynen knew that on
this hunt it was Mr. Calden’s turn to shoot. ‘ -

Whet the hunters and Mr. Heynen were in a position to shoot at the legal
rams, Karin Heynen, 50 yards or more away according to Veilleux and
Calden, much closer according to Mr. Heynen, was pot close enough to
communicate with or to control her hunter. At that point Mr. Heynen was
in control of both hunters. Veillewx testified that Mr. Heynen was
extremely careful and took great pains to ensute that both hunters knew
exactly which ram each was going v shoot and that both hunters were
shooting at different legal rams. He positioned himself to be close enough
to communicate with and control both hunters. He instructed both hunters
to shont simultaneousty. Both missed. o '

[17] The appellants accept these facts. The Crown does nof. The Crown submits that the trial -
judge was mistaken in his recounting of the evidence in that it was the testimony of Mr. Heynen
‘and not Mr. Veilleux and Mr. Calden that Karin Heynen was 50 yards away during the second
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stalk. Tn fact, the transcript of the evidence indicates that Mr. Calden testified that Karin Heynen
 was probably a half mile away and Mr. Veilleux testified that it was a couple of hours before
they rejoined her and the wrangler after they had shot at the rams.

{18] The appellants submit that on any reasonable deﬁnitidn of the word “accompany” the two
| .huntcrs, Veilleux and Calden were, on the facts as found by the trial judge, each accompanied by
a guide and therefore, there was no violation of the Wildlife Act. Although I have concluded that -
it was unnecessary for the trial judge to define “accompany” with the specificity he did, T am
 satisfied that the evidence supports the conclusion that Karin Heynen failed to accompany Mr.-
Veillenx as required. She was not close encugh to M. Veilleux to permit her to communicate

with him in order to control his hunting activities and to ensure his safety.

' [.1.9} Counsel for the appellant submitted in the alternative that the trial judge lhad erred in
registering convictions on the offences of failing to provide Mr. Veillewx with & separate guide
and aiding him jn hunting contrary io the provisions of the Wildlifz Act. Mr. Horembala
maintains that both offences arise from the same cor_xduct'and submits that the principle of res
Judicata #s explained in R. v. Kienapple, (19751 1 S.C.R. 729 precludes multiple convictions in

 the circumstances. I : '

20] The Crown submits that‘ there were two distinct acts and courses of conduct, The first

" was the failure to provide Mr. Veilleux with a separaie guide while he was hunting and the

second was the active assistance provided by Mr. Heynen to Mr. Vei_lleux to hunt when Mr.

- Veilleux was not legally permitted to do so. This distinction is made by the trial judge in para.
E 140 of bis reasons for judgment: | o

‘Klaas Heynen on the second stalk, stepped outside the possible flexibility
within the scope of the legal requirement to “accompany”. One guide
canpot take two hunters on a stalk when both will be instructed to shoot.
It matters not that Xlaas Heynen was careful to instruct both hunters, nor
that the hunters were instructed sequentially to shoot one after the other.
The sitvation was clear — ope guide, two hunters on a stalk, both
intending to shoot. Both underlying policy objectives, hunter safety and
big game conservation, are violated when two hunters are instructed to
~ shoot by one guide on the same stalk. It does not matter whether the
hunters violated the guide’s instructions or whether the second hunter did
not shoot. By taking on the responsibility for two hunters who intend to
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shoot on a stalk, Heynen aided non-remdent to commn an offence
before the pon-residents were even in a position to shoot and as an
outfitter failed to prov:de a geparate gmde

21] ! agree with thc trial ]udge s snalysig and his conclusions. Therc are two separate dehcts |

| snd aecordmgly the rule in Kienapple does not apply.”

[211 The appeal \mth respect to Counts 6 and 7 is therefore dismissed.

{231 The appellants were conwcted on counts 8, § and 15 for fmlmg to provxde separate gmdes
" for Richard Hughes, Ted Hermiller and Elmer Cougler respectively. Howard MacIntosh was the
guide assigned to Mr. Hughes and Allison Jackson was the guide asmgned on separate hunis, o
Mr. Hermiller and Mr, Cougler. Both Mr. MacIntosh and Mr. Jackson m veieran guidcs with
" extensive experience, 'I'huy also both have chronic ailments that restrict their mobility. 1t is
demonstratcd on the evidence that hunting generally, and sheep hunting in particuler, are
physically damandmg.

[24] On the facts as found by the trial judge, Mr. MacIntosh and Mr. Juchson accompanicd
their hunters into the feld but as a result of their physical disabilities did not remain with the
hunters when stalking the wildlife required the negotiation of challenging terrain. M.
MacIntogh and Mr Jackson did not testify at the trial. - l

[25] The appellants submit that the trial _]udge erred when he accepwd as the only reasonable
inference 10 be drawn ['mm the evidence, that Mr. Mnclntosh and Mr. Jackson failed to
accompnny their hunters on the stalk because of their disahilities rather than concluding there

were other reasonable inferences that could be drawn from the ctrcumstances, including the

09

‘inference that each guide had simply made 8 decision on his own pot to cawy out his |

tesponsibilities under the Act. In my view, this submission is not sustainable. The
uncontradicted testimony of the hnnters describes the difficulties encountered by Mr. MacIntosh
and Mr. Jackson and establishes that the reason they did not accampany the hunpters on the stalk

was because they were physica!ly mcapabie of doing su.
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[26] In finding that Mr. Heynen was aware of the physical limitations of Mr. Mac_lntosh and
Mr. Jackson, the trial judge came to the following conclusion at para. 224 of his reasons for s

judgment;

Heynen knew, his knnwle-ige imposed an. obligation to determine if

either Jackson's or MacIntosh’s difficulties prevented them from working

as guides. An outfitter who knows of a handicap must take reasonable

measures to determine if, notwithstanding the bandicap, the person can -

perform as a guide, - S | .
[27] 1agree. The duty of the outfitter is to provide a separate guide for cavh hunter who is -
capable of fulfilling his duties under the wildlife Aet. To hold otherwise would render the
obligation mcaningless. Supplying o guide whom the outfitter knows is 'nnt_. capable of fulfilling

hiz or har duties is tantamowmnt tn.prnviding o guide at éll.
[28] The appeal on Counts 8, 9 and 15 is therefore dismissed.

[29] I fum next to consider the appeal by the Crown of the acquittals of Klaas Heynen and
Kusaws Outfitters Limited on Counts 13,714, 16, 17, and 18 and the acquittals of Edward

Davidson on charges of assisting and aiding a non-resident in hunting wildlife.

[30] The charges that constitute Counts 13 and 14 arise out of a hunt iiwolving nofi-resident
hunters, Robett Perkins and_La.rry Prendergast. Both hunters arrived in camp on Septembef 21,
1998. Their assigned guides were Karin Heynen and Klaas Heynen. The issue is whether Mr.
Prendergast and Mx. Perkins were hunting with Mr. Heynen when Karin Heynen was not
present. The facts as found by the trial judge are set out in paras. 261 and 262 of his reasons for

jufc_igment:

Were there one or two trips without Karin Heynen?  Prendergast

romemmbers only onc ttip with her. Perkins remembers two trips. Both
* believe that the trip or trips took place during the first four or five days of

their stay in camp. Mr. Heynen's evidence supports the defence

subrmission that Karin Heynen was unable to get into camp because of
* weather until Wednesday morning. Because of the weather, the parly did

not ride out of camp mntil late morning. Accordingly. Katin Heynen was
. able to join them on Wednesday. S ' S
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Perkins testified that Mr. Heynen was too busy with other matters 0
arrange a ride out of camp on Monday. He testified that the first ride out
of camp took place on Tuesday. The evidence does not prove that more
than ome tip without Karin Heynen took place. - Consequently, 'in
uccepting Prendergast’s view that only one trip took place without Karin
Heymen, that trip took place on Tuesday, the second day of the trip and the
day before Karin Heynen arrived in camp. o

{31] From my rcview of the transcript of the testimony of Mr. Prendergast, Mr. Perkins and
Mr. Heynen, the findings of the trial judge do not appear to bé supported by the evidence,
 Firstly, both Mt. Prendergast and Mr. Perkins testificd thete wore two trips without Karin
Heynen, The first was what Mr. Prendergast characterized as an “exploratory tide” and Mr,
Perking called a “kind of 2 scouting party.” Both agreed they were not hunting on this occasion.
However, they also both testified that there was a second 0c¢asion_ when Karin Heynen was not
present and they were hunting with Klaas Heynen. The following excerpt from Mr.
Prendergast's testimony is found at pp. 233 to 239 of the transeript: ' '

Q.  Okay. Now, you flew out to your hunting camp on the 21%,
correct? That would be the Monday? '

Yes. |
Q.  Okay. What hunting did you do on your frst day in camp? -

A. Didn’t do any hunting, We went out in the afterncon ona— what I
would eall an exploratory ride, just to get a sense of the territory
and the terrain and — and %o on, It was — it wasn’t more than two
or three hours and the purpose was not to hunt but to get a genexal
sense of the territory. o '

Allright. And when did you actually begin your bunt?
The next day. | |
Do you recall how many days you hunted?

1 hurted every day up until the 27*.

o >R PP

And on the days when you hunted, who was with you?
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A.  Typically, it was Bob Perhns, myself, Klaas and Karin. There
was one day whep Bob Perkins dido™t go out with us and Elmer -
Cougler did, and there was one day when Karin was not with us.
She was with us every other day except one.

| Tn this excerpt it seems clear that Mr. Prendergast is distinguishing between the days” they bunted
and the day they arrived and took the exploratory ride. I take his evidence to mean that Karin
Heynen was not with them when they took the exploratory ride and was, as well, pot with them
on one of the days they werce hunting, |

[32]) Mr, Perkins also made the distinction between the day they went for the ride on
horseback and the days they were hunting. His evidence as to who was with them while_they
were hunting is found at p. 169 of the transcript; ‘

Q. Okay. And on those six or seven days when you were hunting,
who was with you vach day? :

A, Ttwas always Mr. Heynen and Karin, with the exception of one
day when she had to return to Whitehorse to the hospital for some
" business wiich ['m nat familiar with.

Okay. And do you recall what day that was? |

I da not.

o B O

Okay. And on the day when Karin was not there, who hunted?
A.  Mr. Prendergast, Mr, Heynen and myself.

[33] Thete is 2 conflict in the evidence of Mr. Prendergast and Mr. Perkins as to when they
went for the initial ride with Mr. Heynen. Mr. Prendergast maintains it was Monday, September
21 whercas Mr. Perkms first indicated in his examination in-chief that it occurred on Monday but

then in cross-examination said he believed it was the day following their arxival which would

have been Tuesday, September 22. Notwithstanding this difference in their testimony, both Mr.
Prendergast and Mr. Perkins estified there wus yne day whon they were hunting and in the

company of Klaas Heynen alone. This is denied by Klaas Heynen. He, in fact, testified that
there ware three aceasions when he accompanied Mr. Prendergast and Mr. Perkins out of camp
without Karin Heynen but referred to all of these as orientation rides. He testified that the first of
these rides occurred late during the day they artived in camp and the second took place the

L



ug/23/2881 12:84 5196602288 : JUDGESCHAMBERS<<. PaGE 13

-1z -

- following day. M. Heynen explained that it was raining on September 22 so they all stayed in
camp until it cleared up and he then went out for the second orientation ride with Mr.
Prendergast and Mr. Perkins. The rain and fog persisted into Wednesday and although Karin
Heynen was expected ¢arly that motning, it was assumed by Mr. Heynen she would not be able
to fly in because of the weather, As it turned out she did mmake it to the camp at about 9 or 10:00
am. Again, the bad weather persisted until Jate into the day. Mr. Heynen testified that when it
improved he, Mr. Prendergast, and Mr. Perkms took a third orientation ride. Even though Karin
Heynen was by this time in camp, Mr. Heynen testified he saw no reason to have her accompany
them since they were not hunting. The hunting, according to Mr. Heynen, commanced the

fallowmg day and Karin Heynen weit wﬂ;h them

(34] In his reasons for judgment, the trial judge found that the evidence did not prove that
there was more than one trip without Karin Heynen. With great respect, it appears to me that the
evidence establishes that Klaas Heynen accompanied Mr. Prendergast and Mr. Perkins in the

" absence of Karin Heynen on at least two occasions. The issue as identified earlier is whether
they wete hunting when Kann Hcynen was not present. There is a very clear cnﬁﬂict betweeﬁ
the evidence of Mr. Prendergast and Mr. Perkins on the one hand and Mr. Heynen on the other.
In my view, this conflict in the evidence must be dealt with in order to properly fésolve these -
charges. Unfortunately, the trial judge appears to have misapprehended the evidence on this
issue and thersfore did not identify and address these conflicting aspects of the evidence.

[35] The appeal is therefore allowed with respect to Counts 13 and 14. The acquittals on these
counts ate set aside but since the error relates to the finding of facts a new trial is ordered on both

[36] The following charges arise from the outfitting trip of David Hassell:
(2)  Against Klaas Heynen and Kusawa Outfitters Limited

i) Count 16 - Fail to prowde a separate gmde centrary to s.
42; -
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(ii) Count 17 — Aid Bdward Davidson in accompanying a non-
resident, David Hassell in hunting hlg game, contrary to s.
43(1)(b); and

(iii) Count 18 — Aid David Hassell to hunt wildlife Whilc not
_pezmlttedtodu SO contrary to s. 11(1) ' _

(b)  Agsinst Edward Dav1dson

) Accompany a non-resident to assist the non-resident, David
Hassell in hunting, contrary to 8. 43(1)(b).

(i) Aid David Hassell in hunting while not perxmtted to do s0,
cont‘ary fo s. 11(1), _

[37] There is no material dispute with respect to the facts as found by the trial judge on these
charges, It was the conclusion of the trial judge that the Crown failed to establish that Mr.
Hassell was “huntmg" with Edward Davidson that is challenged.

[38] Mr. Hassell had heard that hunting mountain sheep was physically demsnding. e was
concerned about his level of physical conditioning and unsure that he was fit enough to
undertake such a hunt. This was discussed with Mr. Heynen who was able to alleviate Mr.

Hassell’s concerns about the rigouxs of the hunt.

[39] Mr. Hassell testified that updn bis arrival in camp, Mr. Heynen told hixa M. Davidson
would be his guide. Mr. Heynen depies this. Mr. Davidson was a wrangler. He was not a
licensed guide. Mr, Heynen testified that he assigned Mr. Davidson the task of acclimatizing
Mr. Hassell to the altitude and getting him in shape to hunt sheép. Al Uliterwaal, one of the
Kusawa Outfitters’ guides testified that Mr. Heynen had discussed this plan -with him. Mr.
Hassell denied any knowledge of such an srrangement and Mr. Davidson did not give evidence
at frial. Although there is a lower per diem rate for clients who are non-hunters, Mr, Hassell paid
Kusawa OQutfitters the full hunter's rate for each day he was in camp and tesuﬁed that he would
have ohjected to paymg the hlgher rate if he was just bemg acchmatszed for 2 hunt.

[40} At the conclusion of the hunt an Quifitter/Chief Gmdc/Hunter Report was completed as
" required. It was signed by Mr. Hassell as hunter, Mr. Uiterwaal as gnide and Mr. Heynen as
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Outfitter. It is stated on that form that Mr. Haasell had completed a hum of 10 days that had
commenced on September 20, 1998.

[4_1] Mr. Hassell testified that each day he went hunting, he was accbmpanied_by Edward
Davidson. On one of those days he and Mr, Davidson were joined by Mr. Uliterwaal and a

second hunter, On the last day that Mr. Hassell hunted, the day he shot a ram, Mr. Hassell was
_ the only hunter in the party but was accompanied by both Mr, Davidson and Mr. Ulterwaal. Mr.
Hassell had his gun with him on each day that he went into the field and had a licence to hunt
both sheep and moose. He did not discharge his gun while out with Mr. Davidson alone but
testified that be would have shot a moose had the opportunity arisen. It was also M. Hassell’s
evidence that on the day he and Mr. Davidson hunted with Mr. Ulterwaal and the other hunter,

they located and stalked a group of sheep but no shots were taken. '

[42] With great respect, it is my opinien that the trial judge erred in law in finding that Mr.
Hassell was not hunting while alone with Mr, Davidson. 1 have already expressed my
 reservations concerping the restricted definition of “hunting” adopted by the trial judge. It seems
to me that the offences éharged are clearly established on the application of the statutory
deﬁmtmn of “hunting” o the circumstances of Mr. Hassell’s outfitting trip. Comphance with the
Wildlife Act and the condztmmng of Mr. Hassell for a sheep hunt could both have been
‘accomplished by ensuring that M. Hassell was not armed when he was accompanied by Mr.
Davidson. But Mr. Hassell was armed, he was searching for wildlife and if given the chancc
wouid have shot such wildlife. Mr. Hassell was huntmg

[43] I am satisfied that the Crewn has proven the charges as against Klaas Heynen and
Kusawa Outﬁtters as set out in Counts 16, 17 and 18 apnd has also proved the charges in the two.
counts against Edward Davidson. It appears to me, however, that the charges against Mr,
" Davidson are based on exacily the same conduct and that a conviction on both counts would
offand the prohibition against multiple convictions as set out in Kienapple. In the result, the
appeal with respect to counts 16, 17 and 18 is allowed, the acquittals are set aside and
 convictions entered on each of those three counts as against Klaas Heynen and Kusawa Outfitters
Lintited.
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[44] The appeal is also allowed with respect to the two counts against Edward Davidson. The
acquirtal on the first count is set aside and & conviction entered. The acquittal with respect to the

second count against Edward Davidson is also set aside with that charge to be stayed for the

teasons given.
' [45] Insummary:
| ®
(i)
(it)

(iv)

)

Lee Kitkpatrick

The appeal by Klaas Heynen and Kusawa Outfitters Limited on Counts 6
and 7 is dismissed; - '

The appeal by Klaas Heynen and Kusawa Outfitters on Counts 8, 9 and 15
is dismissed;

The appeal by the Crown on Counts 13 and 14 is allowed, the acqui&als
set aside and a new trial ordered on both counts;

The appeal by the Crown on Counts 16, 17 and 18 is allowed, the
acquittals set aside and convictions entered. These matters are remitted to
the trial judge for sentencing; -

The appeal of the Crown on the two Coﬁnts relating to Edward Davidson

is allowed, the acquittals are set aside and a conviction i entered on the

charge relating to assisting David Hassell in hunting contrary to 55.43(1)
() of the Wildlife Act. This matfer is remitted to the trial judge for
sentencing. The charge of aiding Mr. Hassell to hunt contrary to s.11(1)
is stayed. -

*
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